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Lord Cols Ton Reporter. ] j 


JOHN PRINGLE of Caen,, Eſq; pur- 


ſuer, | : 
72 


AG AI NS T 


VERONICA RANNIE, relict of the deceaſed 

MARK PRINGLE of Cricyron, Eſq; and 
RozzrT, AnDrEw, and MARK PrincGLsEs, her 
children, | 185 


E deceaſed Mark Pringle executed a diſpoſition of Nov. 28 


then his only ſon, and his heirs and aſſignees what- 

ſoever; declaring that his ſaid ſon, by acceptation 

thereof, ſhould be bound and obliged to ſatisfy and pay the 
proviſions granted by him to his daughters, and other rela- 
tions therein mentioned, conform to the bonds of proviſion al- 
ready granted, or that ſhould be granted, by him to them, 
or in favour of any other perſon or perſons at any time there- 
after; and, generally, all and ſundry debts, gifts, legacies, and 
others whatſoever, that he ſhould be owing at the time of his 
deceaſe, upon whatever cauſe or occaſion; re/erving likewiſe 
his own liferent-right of the whole lands and others above 
diſponed, with full power to burden and affect the lands by 
| x. __ _ heritable 


| his lands and barony of Crichion, to this purſuer, 
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heritable bonds, or otherwiſe, with ſuch debts, gifts, and 
proviſions, as he ſhould think fit; and to ſell and diſpone 


the ſame in whole or in part; and to revoke, alter, and inno-. 


vate theſe preſents at pleaſure. 


Upon this diſpoſition, a charter under the great ſeal, and 


infeftment, were afterwards expeded. 

Upon the purſuer's marriage, the portion of "2 2000 Fer. 
ling, which he received with his wite, was paid to his father; 
and, in conſideration thereof, his father, by a deed relative 

he marriage- contract, renounced bs liferent, and other 

ower rs and faculties reſerved to him, in ſo far as concerned 
1 ds of Path- head, Dripiemill, &-c. amounting to about 
L. 300 Sterling of free rent. 

The ſaid Mark Pringle afterwards entered into a ſecond 

marriage with Veronica Rannie; by whom he had three ſons, 


Nobert, Andrew, and Mark Pringles; and in the month of 


Mar. 1758. 


Mat. 4. 1758. 


Mar. 4. 1758. 


March 1758, he executed the following deeds. 
1/}, He executed a new diſpoſition of his eſtate of Crichtm, 


by which he ſettled that eſtate in favour of his eldeſt ſon, and 


the heirs-male of his body ; whom failing, to his three young- 
er ſons ſucceſſively, and the heirs-male of their reſpective bo- 
dies. And in this deed he reſerved the ſame powers and facul- 
ties over the eſtate, as he had done in the former ſettlement, 
24ly, He granted an heritable bond of annuity to Veronica 


Rannme his wife, in caſe ſhe ſhould ſurvive him, for L. 0 


Sterling. 
24ly, He granted an heritable bond upon the eſtate of Crich- 


ton, to his two eldeſt ſons by Veronica Rannie, for the ſum of 
L. 2000 Sterling, equally betwixt them, and payable at the 
firſt term after their majority, with intereſt from the firſt term 
after his own death; and with a clauſe of accretion to the 
ſurvivor, and a ſubſtitution to the other children of the mar- 
riage; whom all failing, to return to the purſuer, his eldeſt 
ſon, and his heirs whatſoever. 

4thly, The ſaid Mark Pringle allo executed a Jatter-will and 


teſtament, by which he left and bequeathed to the purſuer, his 
eldeſt 


N 

eldeſt ſon, the ſum of IL. 2500 Sterling, due to him by Don 
Franciſeo Ur gate, late of Cadiz ; and alſo the effects which he 
had left in the hands of Mr David Hodge merchant in San Lu- 
car, for diſcharging a debt due by the teſtator to Mr de la 
Roche; and thereby impowered his ſon to ſettle accounts with 
Mr Hodge, and to receive any balance remaining in his hands 
after payment of the above debt. 

After which follows this clauſe, which 1s dc to be 
attended to, as it ſhows the reaſon and cauſe which made him 
throw the burden of his debts and proviſions upon his eldeſt 
ſon and heir, without relief upon his perſonal eſtate. 

And further, in conſideration of the ſaid legacy, I here- 
« by direct and appoint the ſaid 7% Pringle, my ſon, to pay, 
out of my ſaid real eſtate in Scotland, all bonds, gifts, an- 
© nuities, and others, which I have granted, or ſhall grant, 
by virtue of the powers and faculties reſerved to me by the 
* diſpoſition of my ſaid real eſtate to my ſaid ſon, with the 
payment whereof he is chargeable by the diſpoſition afore- 
* faid. And J ordain, that no part of the ſaid debts ſhall af- 
« fet my perſonal eſtate. And in caſe of any purſuit, de- 
mand, or charge, brought againſt my ſaid wife, ſhe ſhall 
© have immediate recourſe againſt my ſaid ſon, and ſhall be 
* relieved of all ſuch claims and bonds due by me in Scot- 
« and.” | 

After the above clauſe, he leaves and baquenths to his wife, 
his plate, jewels, and furniture, bills, bonds, ec. rents of 
lands, and other moveable and perſonal eſtate, that ſhould 
belong to him, in Scotland or elſewhere, (excepting the fore- 
ſaid legacy left to his ſon John), and that in truſt to his ſaid 
wife, for the ends and purpoſes following, viz. %, To pay 
his funeral expences, and all debts that might be due by him 
in London at the time of his death. 

lem, To pay unto his youngeſt ſon Mark, L. 1000 Sterling 
at majority or marriage; and the intereſt thereof to be em- 
ployed upon his education and maintenance; and failing 

him, 


41 


bas, the ſaid portion to belong to his brothers Robert and 


And: ew; and failing them, to his eldeſt ſon. 

Item, He thereby directs and appoints, that the reſidue of 
his per ſonal eſtate be enjoyed and poſſeſſed by his wife during 
all the days of her life, with power to her to leave and he. 
queath the ſame amongſt her children, in ſuch proportions 
as ſhe {hall think fit; and in caſe of their deceaſe before their 
majority or marriage, to belong to herſelf, her heirs, execy- 
tors, and aſſignees; but in caſe of her entering into a ſecond 
marriage, ſhe is to name truſtees, in whom the reſidue of her 
perſonal eſtate is to be veſted for behoof of her children after 
her death. 

And, /a/i[y, He thereby appointed his faid wife to be his ſole 
and univerſal executrix; declaring this to be his laſt will and 
teſtament. 

From theſe ſettlements your Lordſhips will obſerve, that 
beſides the liferent-annuity granted to the wife, and the heri- 
table bond of L. 2000 granted to her two eldeſt ſons, the de- 
funct, by this will, has given away his whole perſonal eſtate to 
his wife and her children, leaving nothing to his eldeſt ſon but 
the two Spanz/h debts, as a fund for payment of the prov- 
ſions and debts with which he was burdened. And if his fa- 
cher's ſettlements had reſted upon this footing, he would have 
thought himſelf bound in duty to have ſubmitted to them, 

But by a codicil to the above il, ſigned by the defund, 
without a date, he alſo bequeathes to his wife, the above debt 
of L. 2500 due by Don Franciſco Urgate, in truſt, to be di- 
vided equally betwixt his eldeſt ſon and the reſt of his fon 
named in his laſt-will, ſhare and ſhare alike, to be paid to 
them at the times ang 4 in manner mentioned in his ſaid laſt- 
will. And the codicil further ſets forth, That whereas all ac- 
counts betwixt him and Mr de la Roche are ſettled; therefore 
he appoints, that all ſums of money due to him by Mr Ds 
vid Hodge ſhall alſo be paid to his ſaid wife, for the purpolc 
mentioned in his will. 1 

0 


000 
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The laſt deed which the ſaid Mark Pringle was induced to 1 1961, 
grant to the prejudice. of the purſuer, was an heritable bond 

to his youngelt ſon Mark, for the ſum of L. 1000 Ster ling, up- 

liftable out of the ſtate of Crichton, and to accreſce, in 

caſe of his deceaſe, to his Leathers Robert and Andrew, 


me other ſons of the ſecond marriage; and, failing them, to 
r the purſuer. 
This bond was execute by notaries, when Mr Pringle was 
d on deathbed, and within nine days of his death. 
And, of the ſame date with the above heritable bond, he My25· 1751. 
r executed a ſecond codicil to his will, appointing L. 1000 of 
the Spanz/h debt, which he had bequeathed to his wife, as 
le aforcſaid, to be paid to the purſuer, his eldeſt ſon, towards re- 
d lieving him of the heritable bond laſt above mentioned. 

In virtue of theſe codicils to Mr Prmgle's will, his widow 
at pretends to withdraw the Spani/h debt due by Don Franciſco 
2 Urgate, nowUmounting to L. 7000 and upwards, which, by 
e- the will, is allotted to the purſuer as a fund for clearing his 
to father's debts, and to take it wholly to herſelf in liferent, and 
ut to be divided at her death betwixt the purſuer and her three 
i- WF ſons, in terms of the above codicils; whereby, in place of 
far getting full relief of his father's debts, as was intended by 
we his father's il executed in the 1758, he will be left under a 

very conſiderable burden of moveable debts, without relief 
t, from his father's perſonal eſtate. 
co: Ihe burdens affecting the heritable eſtate amount to L. 5000 
ar and upwards ; and the purſuer could not but think it hard, to 


be deprived of the relief competent to him by law out of his 
father's perſonal eſtate, by theſe teſtamentary and deathbed 
deeds, contrary to what appeared to be his father's inclination 
by his former ſettlements. | 
By the heritable bond in the 1758, he had left L, 2000 
Sterling to his two eldeſt ſons of the ſecond marriage; and by 
his will executed 1 in that year, he had burdened his executry 
wath 


"1 
with L. 1000 to his youngeſt ſon Mark. Theſe his father 
thought fully ſuthcient, when his circumſtances were better 
than at the time of his death; and to theſe the purſuer n-ver 
thought of making any objection. — Nor would he have ob- 


jected to the bequeathment of the reſidue of his whole perſo. 
nal eſtate, though very conſiderable, in favour of his wife and 


her children, it he had not believed, that his father was induced, 


contrary to his own inclination, to withdraw that reſidue 
from the relief competent by law for relieving him of his fa. 
ther's perſonal debts.— But finding the intereſt of the debts to 
which he is liable, and the annuities charged upon his eſtate, 
do confiderably exceed the free rents of the whole eſtate which 


remained under his father's power, he has been adviſed to 


inſiſt on the right of relief competent to him by law out of 


his father's perſonal eſtate; and for that purpoſe he has raiſed 


a reduction, againſt his father” s widow and her children, of 
theſe teſtamentary and deathbed deeds, in ſo far as they may 
be conſtructed to the prejudice of his legal relief, with a con- 


cluſion, that the defenders ſhould be obliged to make the ſums 


thereby bequeathed, and particularly the Spanz/þ debts, forth- 
coming to him the purſuer, towards payment of his father's 
perſonal debts, and diſburdening his land-eſtate thereof. 

This cauſe came in courſe before the Lord Colon; and his 
Lordſhip, after hearing parties, and adviſing mutual memo- 
rials, having taken it to report, this information is humbly 
offered on the part of the purſuer. | 

And after having laid before your Lordſhips ſo fully the 
import of the ſeveral deeds executed by his father, the pur- 
ſuer ſhall now proceed, in as few words as poſſible, to ſtate 
the grounds of his reduction. 

In the jir/t place, he is adviſed, that it is a principle laid 
down and eſtabliſhed in the law of Scotland, That no man, by 
a deathbed or teſtamentary deed, can prejudge his heir, either 
directly, by diſpoſing of his heritable eſtate, or indirectly, by 


4 of his moveables, by ** his heir may be diſap- 
pointed 


T: f., , Wh 0 , ͤ 


r 

pointed of his relief of the moveable debts which may affect 
his land-eſtate. In ſo far as the moveables may exceed ſuch 
debts, they are at the father's free diſpoſal, by teſtament, 
legacy, or otherwiſe; but in ſo far as they are neccftary to 
relieve the heir of the moveable debts, they cannot be given 
away on deathbed, or by teſtament, any more than the land 
itlelf. For if this were allowed, it would put it in the power 
of any man to diſappoint his heir of the benefit of his ſucceſ- 
fon, by indirect means, when he cannot do it directly; which 
the law will in no caſe permit. This is clearly laid down in 
our law-books and deciſions: and it will be improper at pre- 
ſent to trouble your Lordlups, by referring to particular au- 


thorities. 


24ly, It is alſo eſtabliſhed in law, and as undoubted as the 
former point, That when a father diſpones his eſtate to his 
eldeſt ſon, with the burden of his debts, as Mark Pringle did 
in the year 1748; ſuch burdening clauſes import no more, but 
that the ſon ſhall be bound to pay the debts to the creditors, ſo 
as juſtice may be done to them ; but are nowile intended or 


| underſtood in law to prejudge the ſon of his relief againſt 


the executry, for the moveable debts, according to the due 
courſe of law. This point ſtands now fixed by your Lord- 
ſhips deciſions ; particularly, 23d January 1745, Ruſſels and 
Greig contra Ruſſel and Dall; and 12th June 1747, Campbells 
contra Campbell of Shirvine ; both obſerved by Mr Falconer. 
The laſt caſe was appealed, and your Lordſhips decree was at- 
firmed by the houſe of Lords. : 

zdly, If a father diſpone an eſtate to his eldeſt ſon, reſer- 
ving power to himſelf to alter or burden, at any time of his 
life, this faculty can only be exerced 1n a legal and proper 
manner, that is, by a deed ixter wives, and in liege pouſtc. 
Such reſervation will not impower him to alter the deed, at a 
time, or in a manner, which the law does not permit; be- 


| cauſe nemo poteſt cavere ne leges in teftamento ſuo locum habeant. 


| This has alſo * often decided by your Lordſhips; parti- 


cularly, 
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cularly, 25th February 1663, Hepbur 1 of Humbie contra N.. 
len Hepburn; where Thomas Hepburn of Humbie, having ſettled 
his eſtate upon his heir-male, referving power to himſelf, 4 


any time during his life, to alter or diſpoſe of it, according to 


his pleaſure, and did thereafter diſpone the Gene on death- 
bed to his daughter, the davghter's right was reduced, not- 
withſtanding the faculty, which your Lordſhips found could 
only be exerciſed Habili modo. 


And in a ſimilar caſe, 15th February 1734, George Ballan- 


tine contra William Ballantine, your Lordſhips gave the ſame 

judgment. A father had taken a diſpoſition of lands to himſelf 
and his wife, in conjunct fee and liferent, and to their eldeſt ſon 
in fee ; with power and faculty to the father to burden and al. 
ter, etiam in articulo mortis: and all the three were infeft. The 
ſon died, and the father annailzied the lands on deathbed; 
and in a reduction, at the inſtance of the next apparent heir, 
the Lords found the father fiar; but repelled the defence on 
the father's reſerved power and faculty, and reduced the diſ- 
poſition ex capite lecti. 

Theſe deciſions prove more than is neceſſary in the preſent 
caſe. They prove, that faculties in ſettlements, made upon 
heirs aliogui ſucceſſuri, even when expreſsly reſerving to the 
father a power to alter and diſpone in lecto, or in articub 
mortis, will not be effectual to prejudge the heir, becauſe it is 
contrary to law; which no man can diſpenſe with by a pac- 
tion or reſervation in his own favour. But in this caſe, the 
faculty reſerved by the father, ſpeaks nothing of his power of 
exercing that faculty upon deathbed; and it is certain law, 
that ſuch faculties can only be exerced by a habile deed, exe- 

cuted in liege pouſtie. 

4, It is alſo well known to your as that even 
the conſent of the heir, accepting of ſuch deeds, will not be 
ſufficient to authoriſe the father to do any deed to the preju- 
dice of his ſon and heir, in a manner which the law does not 


permit, This point is alſo fully eſtabliſhed by a tract 2s de- 
| ciſions 
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cifions of the court; by which it has been found, that an 
heir's antecedent conſent will not be ſufficient to ſupport deeds, 


| afterwards - done by the father in lecto; 13th November 1728, 
Neid contra Campbell; 4th December 1733, Inglis contra Hamil- 


en of Murdiſton, obſerved in the Dictionary, vol. 1. p. 220. 
and {till more lately, December 15th 1744, {rome contra li- 
vines. 

And therefore, ſuppoſing the purſuer had accepted of a 
diſpoſition from his father, reſerving power to him to alter or 


burden on death- bed; yet ſuch acceptance would not be ſuſ- 


ficient to ſupport” burdens laid upon him 1 to law. 
But, 

57h In the preſent caſe, the purſuer is not tied by any 
acceptance of deeds from his father, containing reſerved 
powers. He poſſeſſes the lands of Pa a "uy others, in 
virtue of the ſettlement 17 54; when his father, upon re- 
cciving payment of the purſuer's wife's tocher, did renounce. 
all his powers and faculties, with reſpect to theſe lands. 

And with reſpect to the remaining part of the eſtate, con- 
ained in the diſpoſition 1748, that diſpoſition was after- 
wards altered by his father, in virtue of his reſerved powers, 
by another diſpoſition executed by him in March 1758; by 
which he varied the courſe of ſucceſſion; and e of gi- 
ring the lands, as in the diſpoſition 1748, to the purſuer, 
and his heirs and aſſignees whatſo:never, he diſponcd the 
lands to the purſuer, and the heirs male of his body; and 
failing them, to his three younger ſons /ucce//iv?, and their 
Mcirs-male. This diſpoſition 1758 he has never accepted; 
and therefore he has no occaſion to diſpute the import of any 
of the powers therein reſerved by his father. He is intitled 
to take the lands as heir to his father, and to object to eve- 
ry deed which his father could not by law grant, to the pre- 


judice of his heir. 


And 1 in this view it is evident, chat if the teſtament 1758, 
C. thougk 
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though executed in liege pouſtie, had meant to prejudice the 
purſuer of his relief of the moveable debts out of the per- 
ſonal eſtate, he would be well intitled to challenge and re- 
duce the ſame. A father cannot, by a teſtament, prejudge 
his heir of his relief of the e debts; D a teſta- 
ment is, in the conſtruction of law, and w ith reſpect to the 
heir, a deathbed-deed : and as a father can no more dil. 
pone away the lands from his heir by teſtament, than he can 
by a deed upon deathbed, he can as little, by ſuch a teſta- 
ment, diſappoint' the heir of his relief of the debts, which 
in 10 far tends to burden and exhault the heritage. 

But if the teſtament 1758 had been allowed to be the 
rule for ſettling the claims of the parties upon the defuncts 
ſucceſſion, the purſuer ſhould have had no occaſion to chal- 
lenge it, as his father did thereby bequeath to him the debts 
due to him in Spam; which, if the purſuer had been allow- 
ed to recover, would have fully anſwered for his relief of the 
moveable debts; and then he would have made no objection 
to his father's free diſpoſal of the reſidue of his perſonal eſtate 
in any manner he thought fit. 

The deeds by which he is chiefly hurt are the after-codi- 
cils, and heritable bond of L. 1000 elicited from his father in 

the latter period of his life. The firſt codicil, which is ſigned 
without a date, bequeaths the debts due to him in Hain to 
his wife, to be divided betwixt the purſuer and his other ſons, 
ſhare and ſhare alike. By this codicil, his father has been 
induced to attempt to deprive the purſuer, his ſon, of the 
relief which he had provided to him by the 2“ 1758, for 
payment of his debts out of theſe Spany/Þ funds. It certain: 
ly was not juſt to deprive him of it; and he muſt inſiſt, up- 
on the grounds of law above ſtated, that the ſame is redu- 
cible at his inſtance; and that the defunct could not pre- 
judge his heir of the ſaid relief by any teſtamentary deed 
whatſoever. 

2dly, He alſo —_ That the ſaid codicil being 4 2 

date, 
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date, is preſumed to be executed on deathbed : and though 
one gentleman of very great reſpect and character has depo- 
ſed, that he ſaw the defunct ſign the codicil upon the 3oth 
Anguft 1760, which was ſome months before his death; yet 
he apprehends, that the legal preſumption cannot be taken 
off by the teſtimony of a ſingle witnels, however urfexcep- 
tionable. The dates of deeds, in ſo far as they may affect 
or burden heritage, mult be proved by the deeds themſelves, 
or other authentic writings, and not by parole-evidence ; far 
leſs by the teſtimony of a ſingle witneſs, however unexcep- 
tionable. And therefore, as this codicil, without a date, could 
not have been ſaſtained as ſufficient to exclude the purſuer 
from the relief competent to him by law, out of his father's 
moveables, the teſtimony of a ſingle witneſs cannot be ſuſ- 


tained as ſufhcient to deprive him of that relief, and to im- 


poſe a burden of ſome thouſand pounds upon the purſuer's 
eſtate, to which it would not otherwiſe have been liable. This 
codicil muſt therefore be held as a deed in lecto; and upon 
that ground 1s reducible at the purſuer's inſtance. 

And, /eparatim, even if it were ſuppoſed to have been exe- 
cuted of the date condeſcended on by the witneſs, it could 


not prejudge the purſuer's relief, as it is not competent to 
the father either to burden or to diſpoſe of his heritage by 


a teſtamentary deed, though executed in liege pouſtie. 
The other deed which the purſuer infiſts to have reduced, 


is the heritable bond of L. 1000, granted by the defunct to 


his youngeſt ſon Mark, It 1s figned by notaries, and bears, 


| © That whe defunct was unable to ſign the ſame, by reaſon 

| * of ſickneſs;“ and he died within a few days after. So 

| there can be no diſpute that this bond was executed on death- 
bed, and is liable to reduction on that head. 


And although by the ſecond codicil, ſigned of the ſame 


| date, the defunct bequeathed to the purſner L. 1000 out of 
| the Sparzſh funds, for payment of this heritable bond; this 
cannot prejudge the purſuer from his challenge of the bond 
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on the head of deathbed, as he is not bound to ſubject hi; 
eſtate to this burden on the proſpect of any relief. Belides, 
theſe Spani/h funds are liable to him, on the grounds above 
ſet forth, for rehef of his tather's movcable debts ; and the 
relict has abundance of other perſonal eſtate left her by the 
will 1758, to enable her to pay this L. 1000 to her fon Mar; 


as appointed by that will, and a large reſidue over and above 


to herſelf in liferent, and at her diſpoſal among her children, 
So that there is no ground, either in law or equity, that this 
proviſion ſhould, by a deathbed-deed, be transferred from 
her, to be a burden on the land eſtate dofrecidible to the heir, 

The purſuer having ſtated the grounds of his reduction to 


your Lordſhips, will now proceed to obviate the defences 


Furſt defence, 


principally infiited on in bar of the reduction. 
And, %,“ They allow the general principle ſtated for the 


5% purſuer, That a diſpoſition by a father to his eldeſt ſon, 


15 alioquin ſucceſſurus, reſerving powers to alter or burden, at 


* any time during the granter's life, where ſuch diſpoſition 


“never becomes a completed and accepted right in the ſon's 
** perſon, will give no power to the father of making altera- 


tions, or creating burdens, by a teftamentary or deathbed- 


* deed: but they maintain, that if the heir accept of the dif 
© poſition ſo qualified, he thereby becomes ſubject to the fa- 
„ ther's deeds, though executed upon deathbed, in the ſame 
* manner as if ſuch diſpolition had been granted to a ſtran- 
„ger; for the ſon, who has only an expectation of ſuccel- 
© fion, cannot approbate and reprobate; he cannot take the 
right, and reject the qualities and conditions annexed 


„ 


An fer. 


But this defence has already been fully obviated. For, in 


the ee place, The defenders whole argument proceeds upon 


the ſuppoſal, that the father, in the diſpoſition to his ſon, had 


| reſerved to himſelf a power to alter, or burden with debts, a 


is ſo expreſſed, there may be ſome pretence bor pleading that 


any lime of his lie, or upon deathbed: and where the reſervation 


the 
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the ſon was put upon his guard, and by accepting the deed, 
ſubmitted to the reſerved faculty, as thus expreſſed. But 
your Lordſhips will obſerve, that the faculty reſerved to the 
father in the preſent caſe expreſſes no ſuch thing; it is a 
imple reſervation of his whole powers, as proprietor, to alter, 
and to burden with debts: ſo that if the ſon had accepted of 
the diſpoſition, he could not apprehend that the reſerved fa- 


culty could be meant to give the father a power of difappoint- 


ing his ſucceſſion, by a deathbed or teitamentary deed, which 


is forbid by law; and therefore cannot be underſtood to have 


ſubmitted to that condition. | 

2dly, It has been ſhewn, that even the expreſs conſent of the 
heir, during the life of his predeceſſor, will not ſupport deeds, 
afterwards executed by the father in lecto to his prejudice: and 
if his expreſs conſent cannot relieve his father from the law of 
deathbed, much leſs will his implied conſent, ariſing from his 
acceptance of a diſpoſition by his father in his favour. No ſon 
will refuſe to accept of ſuch a diſpoſition from a father who 
is abſolute proprietor of his eſtate ; and if ſuch acceptance of 
the ſon ſhould be found to have the effect here pleaded, the 
diſpoſition by the father wonld be only a ſnare to entrap the 
ſon, and to undermine the molt effectual ſecurity for his ſuc- 


ceſſion. | | 
And, 3dly, The purſuer has accepted of no diſpoſition which 


can tie him up from challenging the teſtamentary or death- 


bed deeds of his father. It 1s true, that charter and infeft- 
ment were expeded upon the diſpoſition 1748, containing 
the reſerved faculties to his father; but that deed was 
new modelled and altered by after ſettlements ; for, by a 
deed relative to the purſuer's contract of marriage, and 


for onerous cauſes, the father renounced his faculties with 


regard to the lands of Path-head, Oc. and thereby veſted 


the ſon in the abſolute fee of theſe lands; and with re- 
gard to the remaining lands, he executed a new diſpoſi- 


tion in the 1758, in favour of different heirs from thoſe 
in the ſettlement 1748. That diſpoſition remained in the 
2 father's 


1 


father's cuſtody till his death, and never was in any ſhape 
accepted by the purſuer. The lands therein contained 
remained with the father in fee, by his reſerved li ferent, 
and unlimited powers of property over it; and upon The 
death, the ſucceſſion opened to the purſuer, and the other 
| heirs therkin called under that ſettlement. So that, unleſs the 
defenders can ſhow that the purſuer has accepted of this 
ſettlement, the defence mult fall to the ground, upon their 
own pr inciples. 

Where a father has, in his own lifetime, anticipated his 
ſon's ſucceſhon, and put him in poſſeſſion of the eſtate by a 
deed, reſerving ſuch faculties as occur 1a this caſe, there may 
be ſome colour for the defender's argument: but, in the pre- 
ſent caſe, the father conferred no ſuch right upon the ſon; 
he remained in the poſſeſſion of his own eſtate, with the un- 
limited powers of a proprietor ; and the nominal fee veſted in 
the ſon, gave him no preſent benefit, and amounted to no 
more than a bare expectancy of the ſucceſſton as diſponee, 
which he formerly had as heir to his father. So that with 
No propriety can it be ſaid, that the purſuer is attempting to 
approbate and reprobate ; to take the benefit of the right, and 
to reject the conditions annexed to it: for when the matter 
is truly canvaſſed, he neither did take nor could take any be- 
nefit by his father's diſpoſition 1748; and conſequently is not 
bound to the conditions thereof, ſo far as theſe are contrary 
to the known law of the land. Since his father's death, the 
ſucceſhon to that part of the eſtate which remained under his 
power, has devolved to him as diſponee under the ſettlement 
I758: ſo it would have done had his father died inteſtate ; 
and as, in the laſt caſe, his right of ſucceſſion could not be 
diſappointed by a deathbed or teſtamentary deed, ſo Neither 
can it in the former caſe. 

The defenders counſel, ſenſible of the neceſſity of maintain- 
ing the purſuer's acceptance of his father's ſettlement in or- 
der to found their defence, have been pleaſed to argue at great 

length, 
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length, That becauſe he accepted of the diſpoſition 1748, un- 
der the faculties therein reſerved to the father; and that the 
after diſpoſition, in the 1758, was a proper exerciſe of theſe 
faculties; therefore he muſt be underſtood to have likewiſe ac- 
cepted of the ſettlement 1758. | 
But this argument is a mere puzzle. By the diſpoſition 
1748, the father reſerved powers to alter, and burden with 
debts. He has accordingly altered by a proper formal diſpo- 


ſition executed in the 1758. The purſuer never accepted of 


that deed ; but he is bound to ſubmit to it, and muſt take the 
ſucceſſion under it, as his father's laſt ſettlement of his eſtate, 
duly executed by him ſeveral years before his death. Bur 
ſurely this obligation upon the purſuer to take the ſucceſſion 
under that proper and formal deed, will never oblige him to 
ſubmit to an illegal and improper exerciſe of the faculties 
therein reſerved to the father. The purſuer's plea is, That he 
was not bound by the firſt diſpoſition in the 1748, though 
accepted by him, to ſubmit to an illegal exerciſe of the facul- 
ties therein reſerved to his father; and far leſs can he be 
bound to ſubmit to an illegal exerciſe of the like faculties re- 
ſerved to his father in the diſpoſition 1758, which remained 
in his father's cuſtody till his death, and which the purſuer 
has never accepted of, or in any ſhape homologated to this 
day. | | 

And indeed the defenders argument, by proving too much, 
proves nothing at all. For the conſequence of it would be, 
that if the father had ſettled the whole heritable eſtate which 


remained with him, by a deathbed-deed, in favour of a young- 


er ſon, or of a ſtranger, the purſuer, his heir at law, would 


| have had no right to have challenged that deed ex capite lecti; 


which the defenders counſel will not maintain. 

As to the authorities and deciſions quoted by the defenders, 
they will be found, upon due examination, to give no ſup- 
port to their preſent plea. | 
And the firſt authority quoted was from Dirleton, tit. Re- 

dud ion 
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duction ex capite lecti. The caſe there ſtated, is, © That a fa- 
ther acquired right to his eldeſt fon of certain lands, refer. 


( 
“ ving his own liferent, and a power to diſpone etiam in arti. 
* culo mortis; and thereafter made uſe of his faculty on death. 1 
„bed, and dif poned the lands to a ſecond ſon. The eldeſt by 
© ſon bad accepted the right ; and the queſtion was, If the > 
* laſt right is ſubject to reduction ex capite lecti, as being | 
* made in prejudice of the heir?“ And it is obſervable, that a 
this learned lawyer lays the weight of the defence againſt the „ 
reduction upon this ground, That the father, by reſerving in t 
the right a power to alter etiam in articulo mortis, did thereby 

ſignify his intention ab initio, and when in liege pouſtie, 5 [ 
make the alteration on deathbed, if he ſhould think fit ; and b 
| the ſon accepted of the deed under that condition.“ But the 7 
1 „ court found the reaſons of reduction relevant, and reduced 5 
_ * the deathbed-deed accordingly ; ; Dawid/on contra Davidſn, tu 
[| November 1 687. d 
Il | How this can aid the defenders, is ſubmitted to your Lord- / 
t ſhips. It is directly in point againſt them. The deed was d 
j accepted by the ſon, and the faculty reſerved to the father B 
j expreſſed etiam in articulo mortis ; neither of which occur in the wh 
preſent caſe. V 
j The defenders alſo quoted the opinion 1 1 Ban bio, 49 

| P. 213. and 306. of his ſecond volume; where his Lordlhip 
| lays down the general doctrine, That a reſerved faculty to al- 5 
| ter on deathbed may be exerciſed when the grant is to 4 
| a ſtranger, but not ſo when the grant is to the apparent heir; wy 
but adds, That if the apparent heir has accepted of the 0 
j “grant with the above quality, and poſſeſſed thereon, he is — 
| * 1n the ſame caſe with a ſtranger-diſponee, and cannot chal- 4 
| « lenge the exerciſe of the faculty, though done on death- = 
* bed.” And his Lordſhip founds his opinion upon two de- 
| ciſions, 3d February 1706, Bertram contra Weir, and 22d June 
1670, Douglas contra Douglas. But neither his Lordſhip s o. * 


pinion, nor the deciſions referred to, can apply to the preſent 
caſe, 
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caſe. In the caſe of Bertram, as reported by Lord Fountain- 
hall, a father had granted a bond of W "an to his daughter 
for 8000 merks, and, of even date, had diſponed his eſtate to 
his eldeſt ſon, with the burden of all proviſions already grant- 


| R ed or to be granted by him to his younger children. The ſon 
: accepted of the diſpoſition, entered to the poſſeſſion, and 
: bruiked the eſtate for many years after his father's death, upon 
18 that title. The Lords moſt juſtly conſidered, that this was a 
l tacit homologation of the bond granted to the daughter ; and 


therefore refuſed to reduce it on the head of deathbed. 
' And as to the caſe of Douglas, it was very ſpecial. For 
} Douglas of Lumfdane had diſponed his whole eſtate to Archi- 
bald his ſon, begot in adultery upon the wife of Sir Alexander 
Hume, for which the was divorced from her huſband ; reſer- 
ving power to himſelf, at any time during his life, to burden 
2 the eſtate with 4000 merks ; which faculty he exerciſed upon 
; deathbed in favour of El. iſabeth Lyell his wife in liferent, and 
4 John Douglas, their fon, in fee. In a purſuit for payment, Archibald 
defended upon the head of deathbed, and repeated a reduction. 
But the Lords moſt juſtly repelled the defence, ſeeing he had 
to accepted and bruiked by the diſpoſition, as above qualified, 
What aid this deciſion can give to the defenders plea, is ſub- 
mitted to your Lordſhips. | 
15 And as to Lord Bankton's opinion, proceeding upon theſe 
f two deciſions, it is ſufficient to ſay, that if it were founded 
in law, it does not apply to the preſent caſe; becauſe the pur- 
. ſuer, the heir, never accepted or poſſeſſed upon the laſt diſpoſition 
ho executed by his father in the 1758; and if he had accepted, 
the faculty therein reſerved cannot import a power in the fa- 
ther to burden the eſtate, otherwiſe than according to law, 
Fu that is, Iegitimo modo et legitimo tempore. 


given by the houſe of Peers, in the caſe of Lady Forbes and 
her daughters againſt Lord Forbes; where their Lordſhips ad- 
| judged, that the bond of proviſion granted by William Lord 

E. Forbes 


The only other deciſion quoted by the defenders, was that 


1 


%% Forbes to his daughters, being in execution of a faculty re. 
8 8 y re- 


* ſerved in the contract of marriage, the exception of death- 
bed did not lie againſt fuch bond.” 

But that caſe is no wiſe ſimilar to the preſent. Lord For— 
bes was abſolute proprietor of his eſtate. In his contract of 
marriage, he preferred his heirs-male whatſoever to the daugh- 
ters of the marriage, his heirs at law, and limited the eſtate 
to ſuch heirs-male, with ſtrict prohibitions and irritancies up- 
on himſelf and his own iſſue- male. At the ſame time he re- 
ſerved a power, at any time in his life, ac etiam in articuly 
mortis, to burden the eſtate with proviſions to his younger 
children, not exceeding L. 3000 Sterling; and in caſe of his 
death without making ſuch proviſions, he impowered his lady 
to exerciſe the ſame faculty. He afterwards executed the fi- 
culty upon deathbed, by granting a bond of proviſion for 
L. 2000 to his three daughters. His lady ſurvived him, and 
had full power to ſupply any defect or nullity in his bond, 


His brother afterwards ſucceeded to the eſtate under the aboye - 


ſettlement: And the houſe of Peers moſt jultly found, that he 
could not challenge the bond of proviſion, though granted 
upon deathbed, The ſucceſſion had not only been ſettled, but 
ſecured to him by the contract of marriage, in excluſion of his 
brother's daughters, and he could not challenge the exerciſe 
of a power reſerved to his brother in that contract. 

Theſe circumſtances widely difference that caſe from the 
preſent: for here the faculty reſerved to the father expreſſes 
nothing of deathbed; the deed containing the faculty confer- 
red nor ſecured no right to the ſon; and it never has been 
accepted or acknowledged by him in any ſhape. 

So that his caſe comes under this general conſideration, 
Whether a father executing a diſpoſition of his heritage to his 
eldeſt ſon, but reſerving his own liferent, with full powers to 
alter and burden, may, under the pretence of ſuch reſerved 
faculty, give away the eſtate to a ſtranger upon deathbed, or 


burden it with debts in his teſtament, in prejudice of his fo 
an 
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and heir? And it is hoped your Lordſhips will be of opinion, 
as your predeceſlors always have been, that no man can de- 
feat this ſalutary law, by a device which coſt nothing, and, 
if authoriſed by your Lordſhips, would ſoon put an end to 


that ſecurity for ſucceſſion which has been to carefully pre- 
ſerved and tranſmitted to us from the remoteſt antiquity. 


A ſecond defence pleaded for the defenders was, That Second de. 
« ſuppoſing the faculty reſerved to the father could not be feuce. 


executed on deathbed, yet it could be legally executed by 
his teſtament or codicil, executed in ligge pouſtic. He was 
4 abſolute proprietor both of his real and perſonal eſtate; he 
might have impoſed what burdens he thought proper upon 
© his eſtate, when in liege pouſtie; and there was nothing to 
„ hinder him, by his teſtament or codicil, to diſpone away 
© his moveables to whom he thought proper, free of the re- 
lief competent by law to his heir out of theſe moveables. 
© This he has done by his firſt codicil. His will is the law 
Hof his ſucceſſion, and your Lordſhips are under a neceſſity 
to give it effect. 5 


But, with great ſubmiſſion, this defence is founded upon Anſwer. I. 


a mere ſpeculation of the defenders counſel, in oppoſition to 
the moſt fixed rules and principles of our law. 

The deed complained of by the purſuer is a codicil to the 
defunets teſtament, by which he bequeathed the Spani/h mo- 
ney to his wife, to be divided amongſt his children, as there- 
in mentioned: and the queſtion is, Whether this legacy or 
bequeſt can prejudge the heir of his legal relief of the de- 
funct's moveable debts out of the ſubject of that legacy? The 
defenders counſel do themſelves admit, that ſuch legacy in a 
teſtament or codicil can create no prejudice to the heir's relief, 
unleſs the teſtator do expreſs his will, that the legacy ſhall be 
abſolutely effectual, and free from the relief which is compe- 
tent by law to the heir. But they are pleaſed to ſay, that the 
teſtator, in this caſe, has clearly expreſſed his will to the 


| above effeR, becauſe 1 in the teſtament itſelf; to which the co- 


dicil 


.Y 
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dicil refers,“ he has ordained, That no part of his debts in 
« Scotland ſhall afſect his moveable eſtate; and in caſe of any 
* purſuit or claim therefor, brought againſt his wife, ſhe 


* ſhall have immediate recourſe againſt his heir, and be re. 
* heved of all fuch claims.“ And though the teſtator has 


omitted to repeat this clauſe in his codicil, your Lordſhips 


mult preſume that he intended it, and will therefore give et- 
fect to that intention. | | 

But, wich great ſubmiſſion, this is aſcribing a power to 
your Lordihips which you will never be fond of exerciling ; 
and when the circcumſtances of the caſe are attended to, you 
will ſee no ground for annexing ſuch clauſe to the codicil, 
from any preſumption of the teſtator's will. 

By the teſtament itſelf, the teſtator left and bequeathed to 
the purſuer, his eldeſt ſon, the two Saniſhꝭ debts, amountin 
to a very large ſum; and in conſideration of the aforeſaid ſums ſo 
bequeathed to him, he thereby directs and appoints him to pay 
his whole debts, except thoſe fpecially thereby impoſed upon 
his wife; and ordains, that no part of the ſaid debts ſhall af- 
fe the reſidue of his moveable eſtate thergby granted to his 
ob. - 
In his codicil he recalls the bequeſt of the Spani/h money, 
which he had granted to his ſon ; and thereby gives and be- 
queaths the ſame to his wife, to be divided amongſt his chil- 
dren, as therein mentioned ; but does not repeat nor refer to 


that clauſe of his teſtament, by which he ordained, that no 


part of his debts ſhould affect his moveable eſtate ; and that 
his wife ſhould have recourſe againſt his ſon, and be relieved 
of all theſe debts: and the purſuer apprehends, that upon a 
fair and equitable conſtruction of his will, ſuch clauſe ought 
not to be underſtood as repeated ; for in the-teſtament he has 
expreſsly declared, that the reaſon of his charging his ſon 
with his moveable debts, and relieving his wife of theſe 


debts, was in conſideration of the Spaniſh money which he 


had legated to his ſon, and which he underſtood was ſufficient 


t0 
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to relieve him of theſe debts. And therefore, when the tefta- 

tor, in his codicil, takes away the conſt deration, your: Lordihips 
will never naderiiend that he meant to continue the burden 

which he had impoſed . upon him upon that account. 

The equitable' conſtruction. of the teſtator's will is, that as 


by the codicil he recalled the bequeſt of the Span 1h money to 


his eldeſt ſon, and gave that fund, with his whole other per- 
ſonal eſtate, to his wife, he thereby intended to leave his eldeſt 
{on and heir in the ſame ſituation he would have been in, if 
his name had never been mentioned in the teſtiment. For 
ſurely he could not mean, by ſhewing him his favour in his 
teſtament, and recalling that favour in his codicil, to put him 
in a worſe ſituation than he would have been in, by leaving 
his whole perſonal eſtate to his wife, without mention of his 
ſon. To that ſituation he reduced him by his codicil ; and 
both deeds taken together, can import no more than a final 
ſettlement of his whole perſonal eſtate upon his wife, for be- 
hoof of his younger children; which, in the conſtruction of 
law, can never diſcharge the relief competent to the heir for 
the moveable debts, and far leſs imply a right of relief to the 
wife againſt the heir for theſe moveable debts. 


It was ſaid for the defenders, That this conſtruction of the | 


defunct's will is contradicted by his laſt codicil, where, 
having in his view what relief his eldeſt ſon ſhould have out 


of his moveable eſtate, he appoints L. 1000 of the Spaniſh 
money to be paid to his ſon, for relieving him of the bond of 


proviſion, granted of that date to his youngeſt ſon Mark, 
which imports, that he was to have no further relief out of 
his moveable eſtate. 

To this it is anſwered, f, That the laſt codicil was con- 
feſſedly executed by the teſtator when upon deathbed ; and 
therefore, if it could bear the conſtruction here put upon it by 


the defenders, it cannot prejudge the heir. 


But, 2dly, It can bear no ſuch conſtruction; becauſe the 
bond granted to Mark was an heritable bond, with warrant 
F 9 for 


Anſwer 2. 
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for infeftment upon the eſtate of Crichton, which, if it had 


become effectual by the teſtator's outliving the ſixty days, be- 
hoved to have been effectual againſt the heir without relief 
And it is a very extraordinary argument, That becauſe the te- 
ſtator ſhowed ſo much kindneſs for his heir in this laſt codi- 
cil, as to appoint him to be relieved, out of his moveables, for 
this heritable bond, for which, by law, he would have been 
intitled to no relief; therefore it muſt be preſumed, that he 
intended to take from that ſame heir the relief which he was 
intitled to by law for the moveable debts. 

But, ſeparatim, Suppoſing your Lordſhips ſhould be of opi- 
nion, that it was the defunct's will, as expreſſed in his teſta- 
ment and codicils, that his wife, as his executor and univer- 
fal legatar, ſhould take his whole perſonal eſtate, without be- 


ing ſubject to his moveable debts ; and in caſe theſe ſhould + 


be demanded from her, that ſhe ſhould be intitled to relief 
from the heir, the purſuer apprehends, that ſuch ww2// cannot 
prejudge the heir ; or have any effect in law againſt him. 

Both the heir and executor are liable for the debts of the 
common predeceſſor; but as the law has thrown the burden 
of the moveable debts upon the executry ultimately, and has 
provided relief to the heir for that purpoſe, that relief 1s a 
right of his heritage attending his ſucceſſion, which the pre- 
deceſſor can no more exclude or diſcharge by a deed upon 
deathbed, or by his teſtament, than he can diſpoſe of the he- 
ritage itſelf. 

And this is a principle lid down by all our lawyers, and e- 
ſtabliſned by ſuch a tract of deciſions, that it is almoſt unne- 
ceſſary to quote them. But ſince the defenders counſel has been 
pleaſed to call it in queſtion, he muſt beg leave ſhortly to ſtate 
them to your Lord{hips. 

Craig, b. 2. dieg. 1. par. 25. ſays, © Certi juris eſt, neque 
i feuda teſtamento relinqui, aut heredi vero teſtamento præ- 


judicari poſſe. And after ſtating the law of ſome other 


country, different from ours in this reſpect, he adds, in the 
28th 
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28th par. At, apud nos, de re hereditaria nemo teſtamen- 
« to diſponere poteſt, neque de pacto de retrovendendo, quam 
nos reverſtonem dicimus; ut neque ſervitium imponere, 
« neque alio modo gravare feudum, moriens quis poteſt: 
Imo neque eum qui ſucceſſurus eſt, obligare in eas ſummas, 
ex quarum non ſolutione feudum queat evinci, quod æque 
« eſt ac feudum ipſum diſponere. Nam, ſi tales obligatio- 
nes permitterentur, facile fieret fraus legi, et quilibet, vel 
«4 morbo vel ſenio, delirans, aut palpationibus preſentium in- 
% duc tus, familiam univerſam gverteret. Et profecto noſtri, 
* ut cum feudiſtis in hoc conveniunt, fic utrique utilius reip. 
conſuli putant, ſi tales rerum immobilium alienationes pro- 
hibeantur, quam veteres illi juriſprudentes, qui liberam om - 
nium rerum diſpoſitionem teſtamento permiſerunt.“ 

Lord Stair, in his title Of ſucceſſion, p. 447. F 31. lays 
down the ſame doctrine in theſe words. As deeds on 
* deathbed prejudge not the heir, ſo deeds in teſtaments, 
though done in liege pouſtie, have no more effect than on 
« deathbed. And it is not Habilis modus by teſtament to dif- 
* pone any heritable right.” And in the title Of executry, 
5. 502, § 29. he repeats the ſame thing, and ſays, © That 
the power of teſting is reſtricted by our law, to extend to 
no immoveable or heritable right, which cannot be alienate 
' or affected upon deathbed, or, which is equiparate, by te/ta- 
nent, though the teſtator were in his hege pouftre, or perfect 
health.“ . 

Lord Bankton, and all our other lawyers, agree in this 
point, as an original and fixed principle in our law. And ac- 
cordingly, ſo often as any queſtion has been ſtirred upon it, 
the deciſions of this court have been as uniform as the opi- 
nions of our lawyers. | a 

A bond being made by a huſband in his teſtament to be- 
" ſtow money upon lands, did infeft his wife in a liferent 
thereof. Although the ſaid teſtament was not made on 
* deathbed, (the huſband having lived long thereafter, and 

* made 


( 
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* made voyages out of the country); yer the bond was found 


* null, becauſe granted in teſtament” * 21ſt Func 
1605, Hack contra Gourlay. 

A legacy of an heritable ſubject, contained in a teſta- 
* ment, found null;“ Stair, 21ſt February 1663, Wardlay 
contra Fraſer. An heritable ſum given by a defunct in 
his teſtament as moveable, was found not to prejudge the 
* heir;” Durie, 25th July 1634, Crawfurd contra Matthieſqn, 

Theſe deciſions eſtabliſh the general point, That heritage 
can in no ſhape be affected hy a teſtament, no more than it 
can by a deathbed-deed: And the following deciſion 1 is preciſe- 
ly in point to the preſent caſe. 

* The Lady Colvil purſues the tid Colvil, to relieve her 
* of the whole debt, heritable and moveable, of the defund 
* his predeceſſor; Best the defunct, in his teſtament, had 


* named her, his lady, executrix and univerſal legatrix, 


with a ſpecial clauſe, that ſhe ſhould be free of all his debt 
* whatſomever. The defender alledged abſolvitor; becaufe 
no deed done by a defunct in lecto, or in teſtament, can 
** prejudge his heir. The purſuer replied, That this teſts 
ment was made in the defunct's liege pouſtie. The defender 
< anſwered, that on deathbed, and by teſtament, equip, 
* which the Lords found relevant, and afſoulzied ;" 14th Decent 
ber 1664. 

Your Lordſhips have adhered ſo ſtrictly to this principle, 
that you have found, that a teſtament was not Habilis modu 
to affect an heritable ſubject, even in prejudice of a gratuitous 
diſponee; .8th anuary 1735, Arnot contra Inglis of Murdiſio, 
| The defenders, in oppoſition to the uniform opinion of all 

our lawyers, and to the whole train of your Lordſhips decr 
ſions, quoted two cafes, wherein, they apprehend, the court 
departed from the above principle. 

The firſt was Henderſon contra Henderſon, 3 i ſt January 1 667; 
where umquhile Henderſon granted a writ in favour of Allan 


e ii whereby he appointed the ſaid * to be his . 
| an 
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and donatar to all his lands and eſtate, and aſſigned him to 
the rights and evidents thereof, with power to enter by the 


ſuperior. The deed bore the ordinary narrative of a teſta- 
ment, with power to alter, in caſe of his return. Allan pur- 


ſued the heir to make up titles, and denude, in terms of the 


above deed ; © and the Lords ſuſtained the action; becaule, 
© though the writ was informal, the defunct's meaning was, 


4 to alienate his right to the purſuer; to take effect after his 


« death.” 

But this deciſion nowife infringes upon the general prin- 
ciple maintained for the purſuer. The deed founded on was 
not a teſtament, though it proceeded upon the narrative of 
the uncertainty of his life. It appointed Allan his heir, and 
donatar to his lands and eſtate, and aſſigned him to the rights 
and evidents thereof, with power to enter with the ſuperior ; 
and though this was not a formal conveyance, the Lords 
found 1t was futhcient to compel the heir to make up titles, 
and denude. 

The other caſe quoted by the defenders, is that of Simſon 
againſt Barclay, 11th January 1751. Barclay having ſettled 
his eſtate upon ſtrangers, with a power to alter etiam in articu- 
Io mortis, did afterwards execute a teſtament at Buenos Ayres, 
leaving and bequeathing all his eſtate, heritable and move- 
able, to Jean his youngeſt ſiſter. Some time thereafter, be- 


ing doubtful if this could be effectual in Scotland, where his 


lands lay, but being unable in that country to procure any 
advice or aſſiſtance for executing a more formal deed, he ſub- 


joined a writing to the teſtament, ** declaring, that the diſpo- 
* fition he had granted in her favour, was with an intent, 


„that, after his death, ſhe might take quiet poſſeſſion, for her 


* own uſe, and her heirs, of all his lands; and requeſting, 


that the above diſpoſition might take effect, having nolaw- 
yer to adviſe him better.” The court at firſt found theſe 
deeds effectual to revoke the former ſettlement, but not effec- 


tual to convey the eſtate to the youngeſt ſiſter ; but upon con- 
G ſidering 
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ſidering the anxiety of the declaration and requeſt ſubjoined 


to the teſtament, the particular ſituation the defunct wag in, 
and that he had done every thing in his power to ſettle the 


right of his lands upon his youngeſt ſiſter, did at laſt, with 
much doubt and difficulty, ſuſtain her title to the lands againſt 


her. other ſiſters. 

How this can apply to the preſent caſe, of a ſimple teſtament 
and codicil, executed by a Scots gentleman at London, is ſub- 
mitted to your Lordſhips. 

The only other 7 AR inſiſted on before the Lord Ordina- 
ry was, That the purſuer had homologated the heritable 
bond granted by the defunct to Mark his youngelt ſon, in 
6 ſo far as he had put the bond into the hands of his doer, 
and ordered infeftment to be taken thereupon ; which was 
„done accordingly.” 

But this defence is founded upon a miſtake of the fa. 
This bond was ſigned by notaries at London, when Mr. Pringle 
was in extremis, and a few days before his death. The bond 
was delivered by Mrs Pringle to Mr David Hodge, to be car- 
ried down to Scotland, in order to take infeftment. Mr Hodge 


informed the purſuer of this at Edinburgh, who propoled to 


call upon Mr Samuel Mitchelſon, the doer for both father, and 
ſon. Mr Mitehelſon immediately obſerved, that the bond was 
executed upon deathbed, and could have no effect againſt the 
purſuer; but that it was Mr Hodge's duty to execute his com- 
miſſion, by taking infeftment; and that the purſuer could not 
hinder it, nor could his challenge upon the head of deathbed 
be impaired by ſuch infeftment. The infeftment..was accor- 
dingly taken. The purſuer had no intereſt to gppoſe it. Ve- 
ry poſſibly Mr Mz:tcheljon, and thoſe who attended him at the 
infeftment, may have dined with the purſuer at his houſe of 


Crichton, after taking the infeftment ; but how this can be 


conſtructed to be an homologation of the, deathbed-dord, is 


humbly ſubmitted to the court. 
Upon 
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Upon the whole, the purſuer hopes he has maintained his 
reaſons of reduction upon the beſt eſtabliſhed principles of 
our law. He has the ſatisfaction of knowing, that his ſuc- 
ceſs will no otherwiſe affect his younger brothers, than to 
reduce them to that competent proviſion which his father had 
deſtined for them, when his fortune was in the beſt ſituation, 
and when he was moſt maſter of himſelf. As he never ac- 
cepted of his father's laſt diſpoſition 1758; as that diſpoſition, 
containing a faculty to alter, and burden with debts, at plea- 
ſure, could not diſcharge his father from the public law, in- 


troduced for the ſecurity of heirs in their ſucceſſion; and as 


the clauſe in his father's teſtament, giving his executor relief 
of the moveable debts out of the land-eſtate, could not be ef- 
fectual in law againſt the heir; and as that relief was given 


by his father, upon the expreſs conſideration of a large ſum 


legated to him, for anſwering the payment of theſe moveable 
debts ; ſo he thinks himſelf perfectly at liberty to refuſe to ſub- 
mit to that relief in favour of the executor, when that conſi- 
deration was withdrawn in the after codicil, without any re- 
newal of the clauſe of relief; and to betake himſelf to his 
right as his father's heir, not bound to ſubmit to this clauſe 
in his father's teſtament, which would evict ſo great a part of 
his heritage, and which, if ſuſtained by your Lordſhips, 
would lay a foundation for overturning one of the ſtrongeſt 
principles in our law, That no man can upon deathbed, or by 
his teſtament, burden or affect the eſtate deſcendible to his 
heir. 


In reſpect whereof, &c. 


THO. MILLER, 
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